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Intro

The passage of House Bill 153 during the 2007 Session of the Georgia General Assembly effectuates significant changes in the Juvenile Code and specifically to O.C.G.A. § 15-11-55(d).  This Implementation Guide is intended to assist all stakeholders to understand the intent and effect of this statutory change in order that practices and policies can be modified accordingly.  Notably, the Department of Family and Children Services (DFCS) issued a memorandum titled “Social Services County Letter 2007-02 Placement Change Notification” on June 21, 2007 outlining the new requirements for case managers (See Appendix A).  This Implementation Guide supplements that agency protocol and provides recommendations for best practices for the courts. The guide is presented in a question and answer format to facilitate quick reference.

Background

The act of removing a child from his or her home, even when justified by safety concerns, is traumatic in and of itself.  To safeguard against unnecessary trauma, removal should only occur when no other option is available to protect the child from further harm.  Children should be removed from their homes only when the parent falls below a minimum standard of being able to parent such that the child is harmed or at imminent risk of being harmed.

The harm standard that governs removals derives from parents’ constitutional right to raise their child.  Parental rights are so firmly established in the law that they are not entirely lost when the state intervenes to remove custody of a child.  Parents who have lost temporary custody of their child still retain certain rights with regard to that child
, and therefore, the state’s custodial authority can never equal a parent’s custodial authority.  Moreover, children have recognized liberty interests at stake in deprivation hearings.  In a summary judgment order entered in Kenny A v. Perdue on February 7, 2005 Judge Marvin Shoob of the United States District Court for the Northern District of Georgia wrote the following:

[…]children have fundamental liberty interests at stake in deprivation and TPR proceedings. These include a child's interest in his or her own safety, health, and well-being, as well as an interest in maintaining the integrity of the family unit and in having a relationship with his or her biological parents. 

Fundamentally, the rights of parents and children involved with the child welfare system include the right to be kept informed of decisions affecting the child’s placement.

When a child is removed, the court and the agency share responsibilities to the child, including ensuring the child is safe, has his/her needs properly met, and that the child achieves timely permanency.  The court exercises oversight over all aspects fo the child’s experience in foster care, including the child’s placement.  O.C.G.A. §15-11-55(c) states “…the court after transferring temporary legal custody of a child to [DFCS] may at any time conduct sua sponte a judicial review of the current placement plan being provided to said child.  After its review the court may order the division to comply with the current placement plan, order the division to devise a new placement plan within available division resources, or make any other order relative to placement or custody outside the [DHR] as the corut finds to be in the best interest of the child.”  Thus, the court clearly has the authority to review a child’s placement prior to the enactment of HB 153.  In that regard, HB 153 changes nothing.  With the bill’s passage, however, the court now has the clear authority to act upon its determination regarding the placement.  The court can accept or reject the case plan or permanency plan recommendations, including the recommendation as to the placement of the child.  

As legal custodian for the child, the agency is vested with expansive authority over placement decisions.
  The court must give a high degree of deference to agency decisions concerning placement of the child while in state foster care.  At the same time, however, children and youth in foster care too often experience multiple changes in placement during their foster care episode.  The changes to the law incorporated in HB 153 are designed to increase placement stability by leveraging the court’s authority to exercise oversight over placement decisions.  Indeed, DFCS’ policy reflects that the changes were “initiated with the intent of ensuring that stable placements are maintained for children in the custody of DFCS” (Social Services County Letter 2007-02 Placement Change Notification, 6-21, 2007).

HB 153 Generally

HB 153 requires DFCS to provide 5-days advance notice of an anticipated placement change to the court; a child age 14 or older; the child’s parents, guardian or custodian; and all attorneys of record.  An emergency exception exists if the child’s health or welfare would be endangered by a delay in changing the placement.  In such circumstances, DFCS may effectuate the move but then must notify the court and all attorneys of record within 24 hours after the placement change.  If the court; a child age 14 or older; the child’s parents, guardian or custodian; or any attorney of record objects to the change in placement, he or she can request a hearing with regard to the child’s case plan or permanency plan in order for the court to consider the change in the location of the child’s placement and any resulting changes to the case plan or permanency plan.  If the request is granted, the hearing must occur within 5 days from the date of receipt of the notice of the placement change.  

At the hearing, the court must consider the case plan and permanency plan recommendations, including the recommendation as to the child’s placement, and the court may accept or reject the recommendation of the agency.   If the court rejects a recommendation, including a recommendation as to the child’s placement, it must make findings of fact to demonstrate that agency recommendations were considered and provide an explanation as to why the agency’s recommendations were not followed.  The court may then order the agency to propose a new case plan and permanency plan recommendation, including a placement recommendation, or enter any other order relative to placement or custody outside of the Department of Human Resources.  

Current agency procedures direct case managers when a move is being contemplated to “assist the placement resource to maintain the child for at least two weeks while another placement resource is being identified/developed.” (Georgia Department of Human Resources Foster Care Services  Manual, Placement of a Child 1009.11, emphasis added).  

The overall goal of HB 153 is to prevent or at least slow down unnecessary placement changes by inserting a process that allows for all parties and the court to consider the wisdom and necessity of a placement change.  The process for notice and a hearing further create an opportunity for the agency to creatively problem-solve with the current placement resource, rather than respond reactively, and to eliminate the need for a placement change if possible.  Under many circumstances, the agency can and should pursue respite care, evaluations, therapy or other means of making the caregiver whole from any damages in an effort to alleviate the need for the placement change. The courts must provide oversight to afford all parties an objective assessment of the appropriateness of a change in placement, to support the agency’s efforts to sustain an existing placement and to develop potential placement resources when a placement change is necessary, to ensure the parties are engaging in transition planning when a move is imminent, and to protect the rights of all parties throughout.  

Questions for Further Consideration
What constitutes a placement change?

Establishing a clear understanding of what constitutes a placement change is critical to successful Implementation of HB 153.  The agency policy manual does not provide definitions of a placement change, but helpful guidance is available from outside sources.  The Children’s Bureau’s Child Welfare Policy Manual defines “placement” as “the physical setting in which a child finds himself or herself, that is, the resultant foster care setting,” which occurs after removal. “A new placement setting results when the foster care setting changes, for example, when a child moves from one foster family home to another or to a group home or institution.” 

The Child Welfare League of America (CWLA) defines “placement” as follows:
Placements– Placement occurs after removal and is defined as the physical setting in which a child finds himself or herself while in foster care (US DHHS, September 2003). The term “placement” designates the physical location that a child normally calls “home”. It does not necessarily refer to the place where a child sleeps on a given night. As such, under certain circumstances a child’s short-term absence from a placement may represent a break—a temporary living condition—not a new placement. […] A new placement results when the foster care setting changes, for example, when a child moves from one foster family home to another or to a group home or institution (US DHHS, September 2003).

CWLA excludes “temporary living conditions” from the count of placements.  Temporary living conditions “represent a temporary absence from the child’s ongoing foster care placement,” such as “services that require 24-hour care (not necessarily all night awake care).” (CWLA National Working Group, Sept. 2004).  The following is a list of examples of temporary living conditions compiled by CWLA:

–Visitation with sibling, relative, other caretaker

–Hospitalization for medical treatment

–Hospitalization for acute psychiatric episodes or diagnosis

–Respite care

–Day or summer camps

–Trial home visits

–Runaway episodes

Similarly, the notice and hearing provisions of HB 153 are not intended to apply to temporary changes in placement like those associated with visitation, respite care, or other routine practices that do not result in a permanent change in the child’s residence.  By contrast, relocating a child from one foster home to another, from a non-relative foster home to a relative placement, or from a community-based placement into a congregate care setting (group home, hospital or institution), or any similar scenario would trigger the requirement for notice and afford an opportunity for a judicial hearing.  Changes affecting ultimate permanency, such as returning a child home, would already be decisions before the court in a standard review or permanency hearing or could be raised by a motion or other pleading in the regular course of the case.  

Who is entitled to notice of the contemplated placement change? 

HB 153 clearly states who is entitled to notice of the contemplated placement change.  The relevant portion of O.C.G.A. § 15-11-55(d) provides as follows:

Not less than five days in advance of any placement change, the division shall notify the court, a child who is 14 years of age or older, the child’s parents, guardian, or other custodian, an any attorney of record of such a change in the location of the child’s placement while the child is in the division’s custody…(emphasis added)

The notice requirement includes children who are 14 years of age or older, which is consistent with the requirement for a summons to be directed to a child 14 and older per O.C.G.A. §15-11-39. 

The statute also addresses an exception for special circumstances.  If the child’s health or welfare may be endangered by any delay in change of the child’s placement the agency must notify only the court and any attorney of record within 24 hours of the change.  A common concern relates to a situation in which a foster parent request removal of a child from her home due to the child’s behavior.  In circumstances in which a child’s behavior is so volatile that he poses a risk of harm to the foster parent or any other child in the home, his own health or welfare is considered to be endangered and the emergency exception would apply.  The agency can move the child and notify the court and all attorneys of record within 24 hours.

Are foster parents entitled to notice of an anticipated placement change?

Foster parents are not parties to deprivation proceedings and therefore, are not entitled to the same rights and protections afforded to parties under H.B. 153.  For this reason, foster parents were not included as a group in the list of persons entitled to receive notice of an anticipated or effectuated placement change under this statute.  As a practical matter, foster parents can reasonably be expected to be informed through the notice given to the child, as the foster placement is directly affected by a decision to relocate the child.  

Thus, foster parents are not entitled to notice of an anticipated or emergency placement change.  However, foster parents, relative caregivers, and preadoptive parents have a right to receive notice and a right to be heard in all foster care proceedings pursuant to recent changes in federal and state law.
  Therefore, they arguably are entitled to receive notice of any hearing scheduled to address the case plan or permanency plan recommendations, including recommendations as to the child’s placement that results from notice of the planned placement change.
Within what timeframe must the agency provide notice of the placement change?

The agency must provide notice not less than five days in advance of any placement change that does not fall within the “health or welfare” endangerment exception.

If a child’s health or welfare would be endangered by delaying the change in placement, the agency can effectuate the move and notify the court and all attorneys of record within 24 hours afterward.  The courts, as a matter of oversight, must hold the agency to high standard in determining what circumstances represent a danger to the health and welfare of the child.  

What form should the notice take?

Social Services County Letter 2007-02 includes proposed model forms, including “Notice of Change of Placement,” “Requesting a Hearing Concerning Placement Change,” and a standard Certificate of Service to accompany both.  One modification that has been suggested is for a statement of reason(s) for the placement change to be included on the agency’s “Notice of Change of Placement” form, to allow for some cursory, preliminary assessment of whether it is reasonable.  

What if the foster parent requests removal of a child from the foster home?

Currently, DFCS policy directs case managers to make “all possible efforts … to prevent an abrupt or unnecessary replacement of the child” when the placement resource notifies the county department of possible disruption.  Foster Care Services Manual 1009.11.  Case managers are to fully evaluate the reasons for the possible disruption before any action is taken and determine if additional support services to the placement resource or to the child could alleviate the need for removal.    Steps to transition the child and notify the parents and foster parents are also prescribed in detail.
A common concern relates to a situation in which a foster parent request removal of a child from her home due to the child’s behavior.  In circumstances in which a child’s behavior is so volatile that he poses a risk of harm to the foster parent or any other child in the home, his own health or welfare is considered to be endangered and the emergency exception would apply.  The agency can move the child and notify the court and all attorneys of record within 24 hours.

Who can request a juvenile court hearing on the placement recommendation?

The relevant portion of O.C.G.A. § 15-11-55(d) provides as follows:

A child who is 14 years of age or older, the child´s parents, guardian, or other custodian, and any attorney of record may request a hearing […] for the court to consider the change in the location of the child´s placement … (emphasis added)

Can the court conduct a hearing on the placement change sua sponte?

Yes.  Although this authority is not directly addressed in HB 153, the authority exists in existing sections of the Juvenile Code.  The relevant portion of O.C.G.A. § 15-11-55 (c) provides as follows:

Notwithstanding any other provision of law, the court after transferring temporary legal custody of a child to the Division of Family and Children Services within the Department of Human Resources may at any time conduct sua sponte a judicial review of the current placement plan being provided to said child.  After its review the court may order the division to comply with the current placement plan, order the division to devise a new placement plan within available division resources, or make any other order relative to placement or custody outside the Department of Human Resources as the court finds to be in the best interest of the child.

Is the placement change stayed during the period for notice and a hearing?

Yes.  The agency memorandum addressing protocol for HB 153 instructs counties to do the following:  “If no hearing is requested10 days after the notice is mailed, go ahead and move the child to the new placement location.” This procedure implies that once the notice is given, the placement is stayed for a maximum of 10 days, with the exception of a situation involving danger to the health or welfare of the child.

Within what time must the court hold the hearing on the placement recommendation?

If the court grants the request for a hearing, it must be held within five days of receiving notice.  The relevant portion of O.C.G.A. § 15-11-55(d)  provides as follows:

Such hearing shall be held within five days of receiving notice of a change in the location of the child´s placement and prior to any such placement change, unless the child´s health or welfare may be endangered by any delay in changing the child´s placement.

Is the hearing on the placement recommendation mandatory or discretionary?

The statute reads that any person entitled to notice of a planned change in placement ”may request a hearing ….”  The wording of the statute then transitions into the requirement that “[S]uch hearing shall be held within five days ….”  As written, the statute arguably suggests that the hearing is mandatory.  However, the legislative intent was for a discretionary hearing to prevent court dockets from becoming overcrowded.  The process that was envisioned was for a party to file a motion or other written request that would set forth reasoning and argument for objecting to the proposed change in placement.  The court could evaluate the position of the moving party and determine whether a hearing should be held on the issue. Unfortunately, the permissive language “may request” applies to the ability of the parties to request a hearing and the legislative intent to allow the court to grant or deny the request is not made explicit.
Whose receipt of notice triggers the 5-day timeline in which the hearing must be held?

 HB 153 allows for any person who is entitled to notice to “request a hearing with regard to the case plan or permanency plan in order for the court to consider the change in the location of the child’s placement and any changes to the case plan or permanency plan resulting from the child’s change in placement.”  The hearing granted upon such a request must then be held within 5 days.  The language of the statute suggests that the 5-day timeline for the hearing begins upon “receiving notice of a change in the location of the child’s placement and prior to any such placement change …”Social Services County Letter 2007-02 emphasizes that “[T]imely notification to the court regarding placement changes is crucial to the successful implementation of the so ordered modifications to the placement change process.”  

Strict adherence to the statutory dictate is impractical in that it bases the timeframe for the hearing on a variable, rather than a fixed date.  That is, the parties, court and attorneys who are entitled to receive notice of a planned placement change likely will all receive that notice on different respective dates.  So whose “receipt of notice” triggers the 5 days in which a request for a hearing must be filed and the hearing itself to be held?

It can reasonably be inferred that the intent of the General Assembly was to require a hearing to be held within 5 days from the court’s receipt of a request for the hearing on the proposed change in the child’s placement.  Social Services County Letter 2007-02 seems to interpret the law in this way as case managers are directed that “[I]f no hearing is requested 10 days after the notice is mailed, go ahead and move the child to the new placement location.”  Thus, consensus is that the law contemplates a maximum 10-day period in which the planned placement move can be stayed; i.e., 5 days for notice to be issued and received and a subsequent 5 days to allow for a party to request a hearing and a hearing to be held.

How will courts monitor receipt of notice by all parties?

Per the agency’s new policy regarding HB 153, case managers are directed to obtain the names and addresses of all relevant parties and attorneys who are entitled to notice and send written notice using forms developed by the agency.  It is expected that a Certificate of Service will accompany the written notice, setting forth the date the notice was placed in the US mail or hand delivered.  That same Certificate of Service should be filed with the court, attached to the court’s notice, and the date set forth within can be used to establish a timeframe within which the parties could reasonably be expected to have received the notice.  It is further suggested that the latest date upon which any person or attorney entitled to receive the notice can reasonably be expected to receive it should be the date that triggers the 5-day timeline in which a request for a hearing can be made and the hearing itself be held.  If no request for a hearing is held within those 5 allotted days, the move can proceed as planned with no further court action.  

What must be addressed during the hearing and in the decision of the court?

HB 153 provides that the court must enter findings of fact justifying its acceptance or rejection of the placement recommendation. If the court rejects the placement recommendation, the court must show that the court considered the agency’s recommendations and explain why the court did not follow the recommendations.  The relevant portion of O.C.G.A. § 15-11-55(d) provides as follows:

[The court] shall make findings of fact upon which the court relied in determining to reject or accept the case plan or permanency plan and the recommendations made by the division, including the location of the child´s placement.[…] If the court rejects the recommendations of the division, the court shall demonstrate that the division´s recommendations were considered and explain why it did not follow the recommendations.
What authority does the court have after rejecting a placement recommendation?

The relevant portion of O.C.G.A. § 15-11-55(d)  provides as follows:

If the court rejects the division´s case plan and permanency plan recommendations, including the change in the location of the placement of the child, the court may order the division to devise a new case plan and permanency plan recommendation, including a new recommendation as to the location of the child within the resources of the department, or make any other order relative to placement or custody outside the Department of Human Resources as the court finds to be in the best interest of the child and consistent with this subsection. Placement or a change of legal custody by the court outside the Department of Human Resources shall relieve the department of further responsibility for the child so placed.

Is the order subject to appeal?
What is the legal standard for rejecting a placement recommendation? 

Georgia appellate law and federal child welfare law direct that juvenile courts must give a high degree of deference to agency decisions regarding placement of children who are in the agency’s custody.  HB 153 must be implemented consistent with those expectations.  Thus, although a specific legal standard is not specified in the statute, the consensus is that the standard is preponderance of the evidence.  That is, the party challenging the placement change must prove that the agency has no reasonable basis for making the move.  

Who has the burden of proof?
The agency has broad authority with regard to placement decisions once a child is placed in its custody.  Therefore, the burden of proof is on the party challenging the proposed placement move.  Again, the agency is entitled to a high degree of deference on placement decisions.

What remedy is available to enforce the requirements of HB 153?

No specific enforcement mechanism or remedy is set forth in the new statute, however, standard remedies, including contempt sanctions for failure to abide by the law, which are generally available are applicable in this context as well.

APPENDIX

A – DFCS County Letter

B-  Sample Motion

C - Sample Order

� For example, parents retain the right to authorize intrusive surgery, direct a child’s religious upbringing, consent to adoption, etc. unless and until parental rights are terminated.  Because parents retain these residual rights, the state’s authority cannot equal that of a parent, even when that parent has lost temporary custody of a child.


� In re A.N.


� SB 128, O.C.G.A. §15-11-58(p)
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